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Mvember 23. 1780. 
N To THE RIGHT HONOURABLE, 
The Lords of Council and Seſſion, 
rtr ea COMPLAINT 
ae a 


Lieutenant- General ©HENRY FLETCHER of 


dalton, 


HUMBLY SEW BT, 


, HAT at a meeting of the freeholders of the county of 
Dumbarton, held upon the 14th day of September laſt, for 
the purpoſe of electing a commiſſioner to repreſent the. 
county in parhament, the complainer claimed to be in- 
rolled as a freeholder upon the following titles. 

ino, A charter under the great ſeal, dated 3d of July 1779, in 
four of James Marquis of Graham, of the dukedom, earldom, 
brdſhip, and barony of Lenox, comprehending the particular 
lands therein ſpecified ; and amongſt others the four- pound land 
of old extent of Letteryelbeg and Stuckahoich, with the perti- 
tents, in the ſhire of Dumbarton. 

200 A diſpoſition and conveyance of theſe lands, granted by 
the Marquis to General Fletcher! in liferent, 6th Auguſt 1779. 
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atio, An inſtrument of ſeiſin, bearing, that ſeiſin had been given 
to the General in virtue of the ſaid charter and diſpoſition ; which, | 


inſtrument is dated the gth, and recorded in the particular je. 0 
giſter of ſeiſins at Dumbarton the 1oth of Auguſt 1779. lev 
Theſe lands the complainer ſet. forth in his claim to be a fout— act 
pound land of old extent; for evidence of which he referred to the 1 
retour of the ſpecial ei ier of Charles Duke of Lenox and Rich- will 
mond, as heir of Eſme Duke of Lenox and Richmond in the ind! 
dukedom of Lenox, dated 24th of April 1662. evid 
As no objection whatever lay to the complainer S titles, as the cou! 
evidence he produced of the old extent was a retour prior to the land 
16th September 1681, as that retour proved his qualification, and bod 
the complainer well knew that many of the freeholders of Dum— Inc 
barton ſtood inrolled on no other evidence of their old extent, it up® 
was not without a good deal of ſurpriſe that he found the follow- ſelve 
ing objection made to his inrolment by Mr James Ferrier writer cree 
to the ſignet, a freeholder of the county, and agent for Lord Fre- beh: 
derick Campbell, one of the candidates to e the county in fre 
_ parliament. WW 
The retour ETD for the Gena al affords no evidence of KI 
* the old extent of the lands on which he claims to be inrolled, | that 
„For, I/, It bears, that the old extent of the whole dukedom is WI com. 
* L. 517: 3:4. But it does not ſhow in what manner this cui. n h1 
lo extent was made out; for though in the deſcriptive or firſt WM © <* 
part of the retour, the lands are ſeverally deſcribed by pounds WM bert. 
* and ſhillings; yet it does not follow that this is their old ex- I In 
tent. The retour does not ſay fo; it only ſays, that the old lips 

ci extent of the whole is L. 517: 3:4; and the particular ſums Ml * fo 
e annexed to the lands in the deſcriptive clauſe, when added to- e 
* gether, do not correſpond to this ſum- total. Farther, thei: aboy 
* ſums were taken from the tax- rolls, and are not the old extent. t 
* This appears from the tax-rolls ; fro: m the retour of Eliſabech : PRO 
% Monrteith, in 14733 from the retour of Alexander Macaulay of By 
« Ardincaple, in 1618; and from comparing the amounts of i 4 it! 
* theſe pretended extents with the valued rents of the lands, W ae 
and from other circumſtan Ses. 1 Ran 
To this objection the moſt complete and ſatisfactory anſwers | 3 __—_ 
were made, to be hereafter ſubmitted to your Lordſhips conſi- __ 
deration. A majority of the freeholders, however, ſeveral off 7 


whom ftood themſelves inrolled on the evidence of this very re- F 
tour, 
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tour, were pleaſed to liſten to the objection; and the queſtion be- 
ing put, it carried, not to inrol the complainer. 3 

Againſt this judgement of the freeholders the petitioner begs 
Jerve to complain to your Lordſhips, under the authority of the 
act 16th of the late King, and the 14th of his preſent Majeſty. 

Jo the ſingle objection thus made, it is believed your Lordſhips 
will think this anſwer would have been ſufficient per /e, that this 
individual retour, which the freeholders were pleaſed to refuſe as 
evidence of the old extent, had been, by a ſolemn deciſion of this 
court, found to be complete legal evidence of the old extent of the 

lands which it contains; and it might have been expected, that a 
body of country gentlemen, acquainted with this judgement, who, 
in conſequence of it, had on former occaſions inrolled freeholders 

upon the evidence of this retour, and ſome of whom ſtood them 
ſelves inrolled upon it, might have thowa regard enough to a de- 
cree of the ſupreme court, to have admitted the ſame evidence in 
behalf of the complainer. As, however, they were pleaſed to 
diſregard this judgement, and every thing that the complainer 
could offer in ſupport of it, and to thelter themſelves under a va- 
riety of arguments, tending to ſhow, from extrinſic evidence, 
that this judgement was erroneous, it will be neceſſary for the 
complainer, not only to ſtate this judgement as a clear precedent 
in his favour, but alfo to obviate thoſe cavils (for the complain- 
er cannot call them arguments) that were uſed againſt it in ſup— 
port of the objection. 1 ) poo ans 

In the entry it will, however, be neceſſary to give your Lord- 

'11ps a more particular account of this Lenox retour. S0 large 

in former times were the poſſeſſions of this Noble family, that 
notwithttanding a diviſion of the eſtate amongſt heirs-portioners 
aboye Zoo years ago, the retour in queſtion comprehends a very 
great part of the counties of Dumbarton and Stirling, erected 
to the dukedom, earldom, lordfhip, and barony of Lenox; the 
ufferent lands compoling which are ſpecially enumerated in the 

fuſt part of the retour, and to each the uſual deſcription of the 1 

od extent by pounds, merks, and ſhillings, is annexed, thus: 4 

Qunquaginta tres ſolidat, et quatuor denariat, terrarum de Blair h- 1 

chra, quinquaginta tres ſolidat. et quatuor denariat. terrarum de Bali— | 
nene, and ſo on. And then in the Valent clauſe of the retour, 
te whole dukedom is retoured thus: Quad totus et integer dic- 

'us ducatus, comitatus, domuum, baronia, et regalitas de Lenox, 

Wo 5 | * Call 
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cum libera capella et cancellaria, ac etiam omnibus immunitatibus, yi. to 
« vilegiis ac libertatibus liberæ regalitatis ſfpecialiter in ſe comprehen. th 
e den. terras, domiiza, baronias, officia, et alta particulariter et gene- fat 
m raliter jupra mentionat, tam proprietatem, tenendriam, qua ſihe— by 
i* ruoritatem cui und. cum omnibus et ſingulis furs pertinen. vale! ny no 
* per annum ſummanm L. 155 1, 10s. monete bujus regni; et quod len- as 
* pore pacis waluit ſummam IL. 517:3: 4 monete prediet.” | the 
The retour further comprehends part of the barony of Kilma— mw 
ronock, the particulars of which are alſo enumerated, ant the 01{ 1 
extent annexed to each particular, excepting only the mill of Du 
Mewie, with the mill-lands and aſtricted multures, to which 10 ex- ON” 
tent is annexed; and in the Yalent clauſe the whole of this part, in- the! 
cluding the mill and mill-lands, is retoured to be worth L. 13: 2 4 1 
Scots; which ſum agrees preciſely with the ſums enumerated in adn 
the deſcriptive part. 5 8 fect] 
Your Lordſhips have been informed, that in the Lenox retour the by | 
old extent in the Valeut clauſe exceeds the particular ſums in the de- but 
ſcriptive clauſe in the trifle of L. 1: 16: 8: Had this not been the denc 

_ caſe, but had they coincided exactly, it is believed it never would have = ith 
entered into the head of the moſt anxious politician to deny, that the deſer 
ſums annexed to the lands in the deſcriptive clauſe were their re- feier 
ſpective old extent. It appears, however, that this trifling diſcre- . 
pancy had, ſoon after the paſſing of the 16th act of the late King, Clauf 
which confined the evidence of the old extent to retours prior to “ 
1681, been laid hold of by certain freeholders of this county, eee 
who wiſhed if poſſible to deſtroy the political influence of ſuch j the pi 
families as poſſeſſed the ſuperiorities of the lands contained in this 1 1681, 
retour; for complaints were, within the time allowed by the act, f Lordſ 
preſented to this court by James Colquhoun of Luſs, againſt a 1 wheth 
number of the freeholders of the county, who ſtood on the roll on 1 24G, 
evidence of their old extent ariſing from this retour, to which | does n 
the ſame ſpecific objections were offered, that were ſtated to the ire the 
freeholders in the preſent caſe by Mr Ferrier. Theſe objections fx 9 
were ſupported before the court by one of the moſt eminent coun- 3 nds 1 
ſel then at the bar, (now on the bench), who ſtrongly inſiſted, * of 
that the deſcriptive clauſe was no evidence of the old extent, not * de 
only becauſe the Valent clauſe was alone to be regarded for ver- Mey re 
fication of what was the extent of the lands; and becauſe in cat cancid 


deſcriptive clauſe the old extent 1s not mentioned; but alſo be- uſt h 
cauſe the diſcrepancy between the fum of the particular lands and 


— 8 . 


„ 
the old extent, as proved by the Valent clauſe, ſhowed the retour 


to be erroneous ; which, where-ever the error lay, muſt diſcredit 
the whole. Theſe objections, however, which are exactly the 


the old extent of the lands it contains, and pronounced a judge- 


and followed as a precedent ; and lands in the two counties of 
Dumbarton and Stirling have been repeatedly bought and fold 
on the faith that this retour afforded complete legal evidence of 
their old extent. e 


admit of the ſhadow of a doubt. For, in the ff place, it is per- 
fectly well known, that in all-retours, the lands, when deſcribed 


dence of the ſum of the lands deicribed in the deſcriptive clauſe, 
\ with the ſum of the old extent, as fixed by the Valent clauſe, the 


ficient evidence that four pound was their old extent, Neither 
can it be diſputed, that the old extent may be proved by any 


prior to the act 16th of George II. every ſpecies of evidence was re- 


the proof of the old extent in time coming to a retour prior to 

1081, does not circumſcribe that proof to the Valent clauſe; your 

| Lordſhips muſt therefore receive ſuch retours as evidence thereof, 

whether they prove it by one clauſe or another, But, 

24, It is clear as the fun, that though the deſcriptive clauſe 

does not uſe the word vd extent; yet the ſums by which the lands: 
are there deſcribed cannot poſſibly be any thing elſe but their old 

extent, It ſurely will not be diſputed, that if the tum of the whole 
hands in the defcriptive clauſe had agreed preciſcly with the old ex- 

tent of the whole lands as fixed by the Valent clauſe, the ſums in 

we deſcriptive clauſe would have proved the old extent: for had 

ley related to any other extent, it is utterly impoſhble that the 

cidence could have happened, as the ſuin of thoſe valuations 
a have exceeded or fallen ſhort of the ſum © 
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ſame with thoſe now made, and which were as well ſupported 
by argument as it is poſſible for the preſent objections to be, had 
no weight with the court. They viewed the trifling diſcrepancy 
as an error calculi, and the deſcriptive clauſe as full evidence of 


ment to this effect; which from that time to this has been quoted 


That this judgement 1s in every reſpect well founded, will not 


by pounds, ſhillings, and pence, are deſcribed, not by the nexw, 
but by the old extent: Independent therefore of the near coinci- 


deſcription of the lands in queſtion as a four-pound land, is ſuf- 


clauſe in a retour, by the deſcriptive, as well as the Valent: for as 


ceived to prove the old extent; and as that act, though it confines 
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in the Valent clauſe, If therefore the trifling diſcrepancy that oc. N 
curs can be rationally accounted for; or if it ſhall appear, that the 50 
diſerepancy muſt have been much greater, if any other extent la 
than the old extent had been referred to in the Valent clauſe, it will ar 
be perfectly clear, that the old extent alone could be meant; and L 
the retour will be in the ſame fituation as if no ſuch diſerepauey p3 
had occurred. | 00 
This trifling diſcrepancy, then, bag! in all probability, ariſen pl; 
from an error calculi, which might very naturally happen in ſum- res 
ming up ſo many particulars, conſiſting of pounds, ſhillings, and 5 
pence, the articles being no fewer than ſeventy- two; or it may be thus ret 
accounted tor, that in the deſcriptive part there appears the {mall evi 
iſlands of Inchmirran, Inchvannoch, and Crainch, in Lochlo— ret 
mond, with the fiſhings in the loch; and from the ſtyle of the pla 
retour, it is not very certain, whether the extent of the imme- Fr 
diately preceding article, viz. the five-pound land of Balloch in- del 
cludes theſe ſubjects, or not. If it does not, the diſcrepancy of che 
L. 1: 16:8 may be the extent of thoſe iſles and fiſhings ; which not the 
being {ſpecially mentioned in the deſcriptive clauſe, neceſlarily 10 
creates that difference between it and the Valent. er 
But let the diſcrepancy ariſe from what it may, it is perfectly Es 
clear, that it is by much too ſmall to make it poſſible that the | rg 
lands are deſcribed by any. other extent than the old extent; for que 
the objector will be puzzled to {how what extent or valuation it 46 1 
can be, that in the large ſum of L. 517: 3: 4 ſhould differ but of þ 
L. 1:16: 8 from the old extent; and, at Any rate, it will be | ÞD 
obſerved, that the objection at belt reſolves. into this, that cach 78 
of the particulars, or one or more of them, are of greater extent than | "bf 
what has been laid upon them in the deſcriptive clauſe, which 1s } part 
ſurely of no coniequence whatever; - their being of 85 extent might BY 
have been. but 
It is here proper to obſerve, that Ahoy no attempt was and, 
made to diſcredit the evidence of the retour, ſo far as concerns we! 
the barony of Kilmaronock, on which Lord Stonefield and Mr 4 gethe 
Macmillan, who voted in the ſame intereſt with the preſent ob- WW parti 
jeor, ſtand inrolled; yet though no diſcrepancy berwixt the och. 
deſcriptive and Valent clauſe appears in that part of the ro om, 
an objection ſtronger (or, to ſpeak more properly, not altoget „ Thus 
lo weak as the one in queſtion ) lies againſt it. In the barony Y bre, 
Kilmaronock, there appears in the deſcriptive part, the mill 0 ae, 


Me wie,“ | 
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Mewie, and the millilands: without any extent annexed to them j 
yet in the Valent clauſe the whole lands, with the mill and mill 
jands, are ſaid to extend to L. 13: 3:4. This circumſtance founds 

an objection the reverſe of the preſent; for if any part of this 
L. 131324 1s ſuppoſed to belong to the mill and mill- lands, the 
particulars 1 in the deſcriptive part are of courſe too high. This 1 
objection, however, when moved in Sir James Colquhoun's com- 85 N 
plaint above mentioned: thared the ſame fate with the one now | 
revived by Mr Ferrier. 

The complainer apprehends both branches 8 the judgement : 
reſt on the fame ſolid foundation, that the law requires no other 
evidence of the old extent than a retour prior to 1681; that chis WY 
retour is prior to that date; and although it deſcribes the com- 1 | © JOEY 
plainer' s lands as a fovr-pound land, without mentioning old ER jg 
tent; yet nothing bur the old extent could poſſibly be meant; ſuch 

deſcriptions, by pounds and merks, being in practice lt 0 
the old extent; while, from the very tr in ing diicrepancy between | 
the fum of the particular lands in the detcriptive clauſe, and the | Wit 
amount of the old extent in the Valent clauſe, no ocker extent e 
could have been meant: and the court would no doubt have in 
view, in pronouncing that judgement, that if the old extent was 
indeed meant, it was not competent for them to enter into the 
queſtion, Whether the verdict of the jury was erroneous, or not; 
as that would have been infiſting on firicter evidence than the at 
of parhament requires. 


Did this folemn decifion of the ſupreme court require ſuppart | 4461 
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from any arguments the complainer can offer, he would farther 1 10 
obſerve, that this retour correſponds as to the extent of all the | WT 
particular lands it contains, with two prior retours of this eſtate | | 
m 1625 and 1655, which were alſo produced to the freeholders ; T 


but there is a piece of evidence to ſhow, that this four-pound 1 
land, and the other lands mentioned in the deſcriptive clauſe of | Wa: 
the Lenox retour, are detcribed by their o/d extent, which is 1 | 
rether deciſive and irrefragable. It is this, that ſeveral of th 1 
racticular lands in the Lenox retour are 2M to be found GR Ur 4 
to the ſame extent in other retours of particular parts of the earl- 4 
dom, expede at different periods by the vaſfals in thoſe lands. 
Thus, in the Lenox retour, the lands of Ardardaus, Noble, and 
Lyle, are deſcribed as an eight-pound land; and the ſame lands 
ae, in a retour _ppraring in Chancery of Humphry Noble of 


Ardardan, 


. 

Ardardan, as heir of his father William, dated 26th March 160g, 
retoured ſeparately to L. 4 each of old extent; and, on the ej. 
dence of this retour, Mr Donald of Lyleſton, and Captain Noble. 
two of Lord Frederick Campbell's voters, ſtand inrolled. fo.” 
then is evidence, that Ardardan, Noble, and Lyle, are in fad 
an eight- pound land of old extent; ſo that it follows, that, by 
the deicription in the Lenox retour of thoſe lands as an eiphit- 
pound land, an eight-pound land of old extent was meant; nay, 
Lord Frederick Campbell himſelf, in the claim on which he was 
inrolled, refers to the Lenox retour, as evidence, that his lands 
of Ardincaple are a twelve- merk land of old extent; and quotes 
Macaulay of Ardincaple's retour, as coinciding with the Lenox 
retour in this reſpect. 

In the ſame manner, the Lenox retour contains the ten- 
pound land of Craigroſtan; and the ſame lands are retoured to 
be L. 10 of old extent in the retour of Sir James Colquhoun of 
Luſs, as heir to his father, dated the 11th of Augult 1676, | 
A variety of other + ſtances might be given; in which other 
retours afford evidence, that ſundry different lands in the Lenox 
retour have their old extent preciſely the ſame with the extent 
by which they are therein deſcribed. From this coincidence be- 
tween theſe retours and the Lenox retour, the complainer, wich 
confidence contends, Thar all the lands in the Lenox retour muſt 
be held as deſcribed by their / extent : for is it poſlible for a 
moment to imagine, that Ardardan, Noble, and Lyle, Craig- 
roſtan, &c. could be deſcribed by the eld extent; and that the 
very ſame expreſſion by which they are ſo deſcribed, when ap- 
plied to the other lands, was intended to mean the new extent, 
or any other extent or valuation whatever? 

So much the complainer has been led, though perhaps unne— 
ceſſarily, to ſtate, in ſupport of the deciſion of this court in 

1740, which found this very retour to be complete legal evidence 
of the old extent of the lands which it contained; and he {hall 
now proceed, as ſhortly as poſſible, to conſider thoſe nero Ou 
upon which it is now impugned. 

Firſt, then, it is contended, That the ſums in the retour were 
taken from the tax-rolls; and chat therefore they are not the %, 
ur ſome new extent. 

To this, and all 48 other extrinſic 1 reſorted to by the 


objector, it might be ſuflicient in general to anſwer, Re 1 
| | LCN 
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459 

ſuch evidence is utterly incompetent. The law admits of no 
proof of the old extent, but a retour prior to 1681. The com- 
plainer would not have been intitled to reſort to tax-rolls, or any 
extrinſic evidence whatever, to prove his old extent, independent 
of ſach retour, nor even to ſupport ſuch retour. It 1s not there- 
fore eaſy to perceive how ſuch evidence can be admitted to diſ- 
prove it. The queſtion is not, Whether this retour is right with 
regard to the old extent of thele lands? but whether their old ex- 
tent is thereby proved? and as the retour proves the oli] extent, 
the freeholders ought to have held it as ſufficient evidence. 

There is, however, not the ſhadow of reafon for the plea, that 
the extent taken from the tax-roll cannot be the old extent; for 
as in fact the taxes were originally in uſe to be levied by the old 
extent, while the new extent ſerved only as a rule for afcertaining 
the caſualties of ſuperiority, this retour's agreeing with the tax- 
roll, is additional evidence that the extent therein mentioned is 
the old extent. VVV | . 
The complainer does not propoſe to trouble your Lordſhips 
with much argument to provea propoſition 10 umsverfally Well! 
underſtood, as that prior to the general valuation in 1667, (ſince 
which period the valued rent has been the rule for levying the 
taxes), the old extent was uſed for that purpoſe. He ſhall ſatisfy 
himſelf with quoting a few authorities; and, firſt, the opinion 
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of Skene, who ſays, This diſtinQion of the old and new extent Skene, de 


66-5 
* auld extent, and relief of lands in the retoured mail, according 
to the new extent,” „„ TT» 
In like manner our later writers all agree, that it was not till 
the Uſurpation that the old extent was laid afide in levying the 

public taxes as unequal ; that the firit Jand-tax after the Reſtora- 
tion was again levied by the rule of the old extent; and that the 
tax impoſed anno 1667, by the act of convention, was levied by 
the new valuation, ſince which time all taxes are levied according 
to the valued rent. | | 5 . „ 

The ſenſe of the legiſlature on this head is alſo evident from 
the tenor of the acts from time to time impoſing the land- tax. 
Thus, the act 1597, grants to the King a tax, at the rate of 408. 
tor every pound-land of old extent; and the fame act appoints the 
King's property-lands to be retoured to the ſame avail with other 
contiguous lands held of the King, and that they thould pay 4os. 


for 2 


is neceſſary; for taxations of lands are railed conform to the Savors 


( 1.) 

for every pound- -land, being at the ſame rate with other freehold. 
ers; and the act 1594, cap. 229. appoints all feu- lands annexeq 
to the crown, or other feu- lands whatever, to be retoured to merk 
or penny lands; according to which retour any taxations ſhould 
be raiſed. - Accordingly it is well known to your Lordſhips, that 
crown-lands and kirk-lands in Scotland were thus retoured; and 
their retours have been ſuſtained as ſufficient evidence of the 904 
extent, to intitle the proprietor to vote, although it is clear that 
their old extent was that by which they ſtood taxed, 

| Farther, your Lordſhips will remember, that in the caſe of the 

abbacy of Culroſs, it was held as an admitted point, that the % 
extent was the only rule for levying the land- tax, and which for- 
merly qualified a man to ſit in parliament; and that! it was at- 
tempted unſucceſsfully in that caſe to ſet aſide a retour of church- 
lands as evidence of the old extent, on this ground, that their 
new valuation was not equivalent to che proper old extent, parti- 
cularly becauſe the tarres had not been levied thereby. Your Lord- 
ſhips, however, ſuſtained the retour, which ſhows plainly the ſenſe 
of hs court, that the old extent was the uniform rule tor pay- 
ment of taxes. 
The very ſame doctrine was ſucceſsfully pleaded in a queſtion 
between Mr Campbell of Succoth and the freeholders of Renfrew- 
ſhire. And in another caſe between Lord Drummore and the free- 
holders of Haddingtonſhire, it was aſſumed as an incontrover- 
tible propoſition, That the tax-rolls of the ſeveral ſhires were the 
beſt evidence of the old extent, that extent being the uniiorm rule 
by which the taxes were levied. 

The complainer might mention many other authorities; but 
he apprehends the above are ſufficient to overthrow the whole 
of the objector's argument on this head; and particularly to 
ſhow, that the deſcription of the lands in this retour. being ta- 
ken from the tax-rolis, ſupports, inſtead of weakening, the evi- | 
dence of the retour: for if the complainer's lands pay the taxes 
as a four-pound land, L. 4 muſt have been their old extent; be- 
cauſe by the old extent alone the land-tax was paid, | 

The complainer thall only farther obſerve on this head, that | 
had rhe objector given himſelf the trouble of conſidering, bur a 
moment, the principle on which a forty-thilling land of old ex- 
tent was made a qualification for voting for a member of par- 


liament, he could never have thought of letting up the prelent 
plea : 


(61) 


plea: for the only ground on which that qualification reſted 
was, that it was reaſonable that thoſe who bore a certain ſhare 
of the public taxes, ſhould have a certain ſhare of the govern- 
ment. The preſent retour would have ſubjected the complainer 
to pay the land-tax in proportion to a four-pound land of old 
extent, while that extent was the rule for levying the land- tax: 

And it is upon that very principle, that the legiſlature have pre— 
ſerved to him the right of voting for a repreſentative, although 


the taxes are now levied by a different rule. Had the land- tax 


been ever levied by the new extent, it is pretty clear, that that, 


and not the old extent, would, at this day, have given a right of 


votin 

= next piece of . evidence founded on by the ob- 
jectors, is Eliſabeth Monteith's retour in 1473. In order to 
your Lordſhips rightly underſtanding this part of the argument, 
it is neceſſary to inform you of the following particulars. Dun- 
can Earl of Lenox had three daughters, and no ſons, The eldeſt 


without iſſue. 


art of Darnly; and left 1flue Sir Allan Stewart of Darnly, who 
was father of John Lord Darnly, who ſerved himſelf one of the 
heirs-portioners of his grandfather Duncan Earl of Lenox, in 
1453, and was afterwards created Earl of Lenox in 1483, his 
ſhare of the old eſtate of the earldom having been crected into a 
new earidom in his favour, 

Margaret, the third daughter of Earl Duncan, was married to 
Robert Monteith of Ruſky, and left iſſue two daughters, Agnes, 
married to Sir John Haldane of Gleneagles, and Eliſabeth, mar- 
ned to John Napier of Merchiſton. 


in her own right, were ſerved heirs of Duncan Earl of Lenox, 
each in one fourth ** totins comtatus de Leuenax.“ 

The half which belonged to Lord Darnly, and which compoſed 
the new earldom, was afterwards erected into a dukedom, to which, 
on the death of thelaſt Duke, King Charles II, ſucceeded as heir-male. 
By him it was beſtowed on the Duke of Richmond, his natural fon ; 
from whoſe family it came, by purchaſe, into that of Montroſe ; ; 


and it is the retour of this du kedom on which the complainer 
founds, as evidence of his old extent. 


Your 


daughter Iſabel, the wite of Murdoch Duke of Albany, died 


Eliſabeth, the ſecond Line, was married to Sir John Stew- | 


In 1473, john Haldane, ſon of Agnes, and the ſaid Elifabeth 
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(12) 
Your Lordſhips have been told, that Eliſabeth Monteith was 
ſerved heir in a fourth of the old earldom. Her retour in 1473 
bears, Quod dictæ terre quarte partis valent nunc per annum, cum 
pertinentiis, centum et viginti quinque libras, et tantum valuerunt 
% tempore paci ig. 3 5 8 
On this retour the objector founds this argument, That as this 
fourth of the earldom is retoured at only L. 125 old extent, the 
old extent of the new earldom, which was one half of the old, 
could only be L. 250, inſtead of which it amounts to double that 
ſum, and muſt of conſequence be ſomething different from the 
old extent. —— But to this plea a variety of ſatisfactory anſwers 
C . ES Mt oo 
imo, Your Lordſhips will not be inclined to put this retour in 
competition with the Lenox retours in point of accuracy; the Jat- 
ter being expede at Edinburgh, before the moſt reſpectable jury 
that could be had in the kingdom, the Lord Preſident of the 
court of ſeſſion being one of the number; and it cannot be doubt- 
ed, that the very belt aſſiſtance was procured in expeding them; 
whereas the former was expede at Dumbarton, before a country- 
jury, from whom, and the perſons who conducted the ſervice, 
the ſame judgement and accuracy could not be expected. And 


accordingly the retour labours under this material defect, that 


the old extent and the new extent are the ſame: which is ſuffi- 


cient to ſet it aſide; for we are told by Skene, that where the new 


extent had not formerly been retoured, it was uſual to fix it at the 
quadruple of the old extent. And Balfour quotes two deciſions, 

5th February 1499, James Dunbar of Cumnock contra John Lord 
Cathcart, and 1oth March 1504, Earl of Lenox contra Shire of 
Ayr, where retours were found to be null and void, merely be- 
cauſe the old extent and the new were retoured at the ſame a- 
mount. 5 5 3 
A2 do, It will be obſerved, that ſuppoſing the old extent of Eliſa- 
beth Monteith's fourth of the earldom to have been properly re- 
toured in 1473, it by no means follows, that the old extent of 
two fourths, which conſtituted the new earldom, {hould have 
had double the old extent in the year 1625, near one hundred 
and fifty years after: for it cannot be ſuppoſed, that the carl- 
dom did not undergo conſiderable augmentations and dimmu— 
tions between theſe reſpective periods. Indeed there is evidence 
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33 1 
hat this was the caſe ; for, beſides other lands, the lands of Dal. 


lingonachan and Ballagan are retoured as part of the earldom in 


1022, although they Could not be comprehended in the retour 
1473; being then kirk-lands. 


ſt is alſo well known, that the three heirs-portioners of Le- 


1 


nox had various an tions amongſt themſelves regarding the 
diviſion of the ſucceſſion, which would naturally make a 515M 
rence on the extent of that half of the earldom which fell to the 


Darnly family, pro indiviſo, in 1473, and 7 8 divided halk 


Of 
the earldom which be longed to them in the 16 


2tio, The whole of this calculation proceeds. on two moſt ma- 


1C\ 


terial errors in point of fact; for beſides that there is no {ch pro- 
portion between the real rents of lands and their old extent, as 
N make it neceſſary that the old extent of the diſterent fourchs 

of the earldom ſhould be the ſame, Eliſabeth Monteith's re- 
tour does not contain the whole of her fourth of the old earl dom, 


but that part of it only which lay in the county of Dumbarton; 


for the ſervice proceeded before the {heriff of Dumbarton, and 


the verdict is confined to the lands and annualrents fννν c 
tatus et dominu de Lenox, JAC CEN. IN COMITATU DE DUMB\R= 

TOUNE; 
dukedom, that is, one halt of the old earldom, with all the ad- 
ditions ther eto between 1473 and its date, whether lying in Dum- 


bartonfliire or Stirlingthire, and alſo the lordfhi b of Methven in 


Perthihire 3 and what at once overthrows the w'. hole of the objec- 
tor's argument is, that whea the whole lands in the Lenox retour, 
which lie in Dumbartonſhire, are taken by themſelves, their old 
extent amounts but to a rifle more than double the old extent 
of thoſe in Eliſabeth Monteith's retour, | 

To ſave this favourice hypotheſis from ſo fatal a blow, it was 
alledged, that in 1473 Dumbarton comprehended the whole earl- 
dom of Lenox, and that Elifabeth's fourth of 
afterwards annexed to Stirlingthire. This, however, is altogether 
a a miſtake; for, at that time, great part of tne earldom lay in 
Stirlingſhire, and could not be comprehended under the verdict 
of an inqueſt taken before the ſheriff of Dumbarton, And, in- 
deed, part of it, which then lay in Strhin.. thire, has been ſince 
annexed to Dumbartonſhire. 

That this was the caſe, is proved by a charter by 1 Mac- 
kelak to Donald Lenox of the lands of Kilmardinny, dated 4th 
, D July 
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whereas the Lenox retour in queſtion contains the <ohole 


the carldom was 
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July 1442; where thoſe lands, though now lying i in Dumbarton— 
ſhire, are {aid to lie in the lordlthip « of Lenox, and fheriffdon of 
Stit lng. 


The lands of Letter, part of the earldom of Lenox, are lf; 


proved to have lain in Stirlingſhire, by a gy [tory of ret igna- 


tion by William Stirling of Cadder, on the 7ch of January y 1492, 
in favour of his eldeſt ſon. 
Many other evidences of the ſame nature could be adduced, 


but the fact is deciſively proved by the following document, Vit. 


a writ under the privy ſeal by James III. dated the laſt day of Ju- 
ly 1473, the very year of Eliſabeth Monteith's retour, in which 


his M. Jelty declares, That“ Johne Lord Dernle has componit 
ce 


£6 


„% tane;” and therefore diſcharges him of the ſame. 


The third piece of extrinſic evidence founded on by the objed- 


or, is the retour of Macaulay of Ardincaple in 1618, which 
makes the old extent of ſome few of the lands in the Lenox retour 
leſs than the ſums they are therein deſcribed by. 

The complainer has already obſerved, that the accuracy of E- 
liſabeth Montcith's retour ought not to be put in competition 
with that of Lenox. The ſame obſervation will apply with double 
force to that of Ardincaple. And it is, with all ſubmiſſion, not a 
little abſurd to ſet up the retour of the trifling property of Ardin- 
caple, expede 11 Dumbartonſhire, againſt three conſecutive re- 


tours of the great dukedom of Lenox, expede at Edinburgh, no 
a 


\ 
/ 5 ho 


doubt with I] that a accuracy that {o great an object re 9 ured, 
* ! | 1 


any rate, this very retour ſupports that of Lenox, though it dif- 


fers from it in ſome particulars, for the extent of Ardincaple 15 
the fame by both retours; and the complainer once more ats 
it, that if one article of the deſcri iptive part of the Lenox 
deſcribed by the old extent, every then mult be deſeribed b: 
ſo; for the deſeript tive w ords of it are the ſame. in al 

ſs m correſponds with the old extent of the æohole in th 
clauſe, your Lordſhips having already tound that the 
difcrepancyot L. 1: 16: 8 1s not to be confidered as of at 
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with us for the Kale entre in the erldom of Levenax, with the 
pertinents, hand within our /heriffdoms of Striveling and Dunbers | 
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of the lands contained in it were holden feu by the Macaulays of 


the family of Lenox, the feu-duties were naturally ſubſtituted 1 in 
Jace of the extent. 


The next piece of evidence the objector draws from the valued 


rent, which, he ſays, is, in ſome of the lands of the Lenox re- 11 
tour, only about forty times higher than the old extent; whereas 1 
in other lands in Dumbarton and Stirling ſhire the valued rent 15 0 


at leaſt one hundred times the old extent. This, however, is an- 
other argument raiſed upon an averment contrary to fact; And i it 


is not a little extraordinary, that the objector, though doer for 18 \ 
the family of Argyle, ſhould have been ignorant Bir the very 1 
thing he objects to the Lenox retour occurs in the lordſhip of 8 ( | | 
Roſencath, which belongs to the Duke of Argyle, and lies inter- og 1950 


mixed with the dukedom of Lenox: nay, that "the old extent and 


valued rent of the tor mer come nearer each other than thole ot the 
latter. 


Of chis a few inſtances man fuffce. The lands of Curſnoch are 
retoured to = 27 108. of old extent, though their valued rent is 


only L. 79 : : 10; Blairnach Fane to L.. 2 of old extent, th aan 
its valued rent is only L. 54: 14: 2; Douchlaſs to L. 3: C: 8 


3 8 01 TH: HE 

old extent, its valued rent only 1.65 „ 5 3 Kndeckdorie Mae- "i | ö 

kenzie to 5 2 old extent, its valued rent L. 89: 9: 8: 

on all theſe extents gentlemen were inrolled who voted with Lord 
Frederick Campbell. oe 

In the barony of Kilmaronock alſo, Mr Duncan Macinil an 


was inrolled for Blairquhanran, N to L. 2 of old extent. the 8 1 
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and yet 


the 
9 
valued rent L. 66: 13: 45 Lord Stonefield inrolled for Merkins, 
retoured to L. 2: 13: 4 old extent; his fon for Blairquhomrie, i 
retoured to L. 3 of old extent; and of both theſe ſubjects the va: 
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lere is not, in any part of Scotland, any thing like a regular 
prion between the old extent and the value d rent. 
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ren 


-Tndeed it 15 
mofiible there mould: for the only reaſon for a new valuation 


111 


(6) 


in the laſt century was, that the old extent did not bear a regular 
proportion to the real rents of the lands, and conſequently they 
could bear no ſuch proportion to the valued rents when fie 
ed, which were neither more nor leſs than the real rents at the 
time. 

The complainer has thus ſtated to your Lordſhips what occur; 
to him, in anſwer to thoſe arguments with which the objeQor | 
has endeavoured to combat the evidence of the old extent, ariſing 
from the Lenox retour; and he entertains no doubt that your 
Lordſhips will be of opinion, that the judgement of this court in 
1746 was well founded ; that the objector's new evidence and 
arguments, ſo far from impinging upon it, give it additional 
ſupport; and that you will therefore find, That the freeholders did 
wrong in refuſing to inrol the complainer, anc will order him to 
be added to the roll accordingly. 


Moy it erin pleaſe your Lordſhips, to grant warrant for 7 
ving this complaint upon the ſaid Mr James Ferrier; and to 
ordain him to put in anſwers thereto within fifteen days aſter 
Juch ſervice; and, upon the merits of the complaint, to jind, | 
That the meetmg of freeholders did wrong in refuſmg to adi! | 
the petitioner upon the roll; and therefore to order him to be 
added to the roll; and to grve the neceſſary directions for cats 
rying that order into execution. 


According to juſtice, &c. 
HENRY ERSKINE. 
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